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Is Bankruptcy the Solution to Your Problems? 


@ Are you having financial 
problems? 


If you have a debt problem or are 
simply over-indebted, you are not alone; 
thousands of people share the same 
problem. 


@ Watch for these danger 
signals 


If you answer “yes” to any of the 
following questions, you may have a debt 
problem or are heading for one. 


Do you have to borrow money to 
make it from one payday to the next? 

[_] Have your wages been garni- 
sheed to pay for outstanding debts? 

[_] Do your creditors contact you 
for payment? Do they threaten to re- 
possess your car, furniture, television or 
even sue? 

[ ] Do you pay interest and service 
charges on monthly charge accounts be- 
cause you can’t pay on time? 

You can pretend debt problems 
don’t exist and simply ignore them. But 
they won't go away. In fact, the problems 
will probably get worse. 


@ Possible solutions 


1. Contact your creditors, explain 
your difficulties (lay-off, illness, strike) and 
ask for some kind of temporary arrange- 
ment. You may be surprised how many 
creditors are more than willing to oblige. 

2. Try a Debt Consolidation Loan. 
All debts are paid by one creditor and you 
make one monthly payment to that credi- 
tor. For your own benefit, try to obtain the 
loan at the lowest rate of interest. Give 
yourself a chance. For debt consolidation 
to work, further credit is not recom- 
mended, otherwise your debt load may 
become unmanageable. 

3. In certain provinces (British 
Columbia, Alberta, Saskatchewan, Mani- 
toba, Nova Scotia and Prince Edward 
Island) debtors can apply for a Consolida- 
tion Order under Part X of the Bankruptcy 
Act. Part X (Orderly Payment of Debts) 
allows for full payment of one’s debts over 
a three-year period, while being free from 
creditor harassment and wage garnish- 
ments. Under this program, a debtor's 
assets are not normally lost. This program 
is operated by the provincial government 
where such a program exists. Contact 
these offices for further information. 


4, In Québec, similar to the above, 
is La Loi du dépot volontaire (better 
known under the name of Loi Lacombe) 
under which a debtor is required to make a 
monthly payment to the Court from his or 
her wages. The amount of the payment is 
calculated on the gross income and number 
of dependents of the debtor. This service 
is available in each judicial district across 
the province, and is usually located at the 
local Palais de Justice. 

5. Other provinces may have credit 
counselling services available for discus- 
sion of financial problems. The local family 
or community counselling office should 
know the location of such a service. 

6. If none of the above solves your 
problem, bankruptcy may be your last 
resort. But, bankruptcy is deemed the 
best solution only for those who cannot 
consolidate their debts through reasonable 
payments over a specific period of time. 


@ What is a bankruptcy? 


It is a legal process, administered 
under the Bankruptcy Act, which liberates 
a debtor from most of his or her debts. 
Yet, to benefit from the advantages 
provided by the Law, a debtor must obtain 
the services of a trustee in bankruptcy. 
The referral program operated by Con- 
sumer and Corporate Affairs Canada may 
then be of some help. If you get in touch 
with us (the address of the Bankruptcy 
Branch is published at the end of this 
document), we will be able to refer you to 
a trustee in bankruptcy. 


lf Who can be declared 
bankrupt? 


Pursuant to the Bankruptcy Act, 
to declare bankruptcy an individual must: 

a) owe at least $1,000.00; 

b) be unable to meet regular pay- 
ments as they become due; and 

c) where the total receipt from the 
sale of all properties would not be enough 
to pay all his or her obligations. 


i Property of the bankrupt 


The debtor must turn over to the 
trustee all of his or her assets except for 
certain assets which are exempt from 
seizure under the laws of the province of 
residence. The list of assets which are 
exempt from seizure varies from one 
province to another. Here are some exam- 
ples of unseizable assets: 

a) clothing, personal effects, 
household furniture up to a certain dollar 
limit as provided for in the provincial 
legislation and if there are no liens on the 
furniture; 

b) tools of the trade up to a certain 
dollar limit. 

The trustee’s main duty is to take 
possession of all the assets of the bank- 
rupt, sell them and distribute the proceeds 
to the creditors, according to the Act. 

When the trustee files the neces- 
sary documents with an officer of the 
court, the debtor is officially in bankruptcy. 
From that date on, no creditor can sue or 
seize the salary of the bankrupt, other 
than in accordance with the Bankruptcy 
Act. Regarding debts that were contracted 
with the assistance of a cosignatory, the 
bankruptcy does not discharge the cosig- 
natory of his or her obligation to reimburse 
the loan(s) for which he or she signed. 


@ Salary, wages and other 
assets 


During the bankruptcy, all bank- 
rupts are expected to deposit with the 
trustee, for the benefit of creditors, any 
surplus income in excess of what is nor- 
mally needed for a reasonable standard of 
living. The trustee is expected to apply the 
guidelines issued by the Superintendent of 
Bankruptcy which are based on the Senate 
Committee Poverty Guidelines. 


@ Tax refund 


A tax return for the period of 
January to the date of bankruptcy will be 
prepared by the trustee. Any refund for 
that period as well as refunds of previous 
years not yet received belong to the estate 
and must be remitted to the trustee. 
Another tax return will have to be com- 
pleted by the bankrupt for the period from 
the date of bankruptcy to December 31. 
Any income tax refund resulting from this 
last tax return usually belongs to the 
bankrupt whether discharged or not. 


@ Vehicle 


Motor vehicles owned by the bank- 
rupt belong to the estate and will usually 
go to the trustee. However, in some 
provinces and in certain exceptional cir- 
cumstances, a bankrupt may be able to 
keep the vehicle. 


@ Duties of the bankrupt 


Within three weeks after bank- 
ruptcy is filed, the bankrupt is instructed in 
writing to attend a meeting of creditors in 
order to supply more information about his 
or her present financial situation. The 
bankrupt must be present at this meeting 
unless prevented by sickness or other 
sufficient cause. Furthermore, the bank- 
rupt must fulfill all of the following duties 
and general rules: 

a) reveal and turn over to the 
trustee all assets in his or her possession 
or control; 

b) provide to the trustee all books 
and records relating to his or her assets or 
affairs; 

c) attend at the Office of the 
Official Receiver at the appointed time, to 
be examined under oath as to the facts 
relating to the bankruptcy; 

d) provide a complete statement of 
assets and liabilities including creditors’ 
names, addresses, account numbers, in- 
voices and amounts. Where additional bills 
or legal documents are received by the 
bankrupt, they should be forwarded to the 
trustee. If assets or debts have been 
accidentally omitted the trustee must be 
informed promptly; 

e) inform the trustee of the details 
of all property disposed of during the 12 
months prior to the bankruptcy; 

f) inform the trustee of the details 
of all property disposed of by gift during 
the five years prior to the bankruptcy; 

g) generally may not attempt to 
obtain new credit until discharged except 
where necessities of life are involved; 

h) not to make any payment to 
creditors without consulting with trustee; 

1) keep trustee informed of any 
change of address, employment or salary; 

j) remit to the trustee, imme- 
diately upon receipt, all money received 
from lotteries, inheritance or any other 
similar sources. 


@ Discharge of the bankrupt 


Three to 12 months after bank- 
ruptcy, the trustee will apply to the court 
for the bankrupt’s discharge. The trustee 
will prepare a report on the bankrupt’s 
conduct and on the administration of the 
estate. The Court may then take one of 
the following decisions: 

[| Issue an order of absolute dis- 
charge, meaning the debtor is no longer 
responsible for his or her debts, except for 
those listed hereunder. 

[| Issue an order of conditional 
discharge, meaning the bankrupt may be 
required to pay a certain sum of money for 
distribution to creditors, and then obtain 
his or her absolute discharge. 

[ | Issue an order of suspended 
discharge, which is essentially the same as 
absolute except that the court orders a 
delay before the discharge is effective. 

[_] Postpone the hearing to a later 
date. 

[_] Refuse discharge. The court 
rarely exercises this power, and only for 
extremely serious reasons. 


@ Outstanding debts or 
obligations 


Once discharged, the bankrupt is 
no longer responsible for most of his or 
her debts or obligations. Those for which 
the debtor remains responsible and which 
must be paid are the following: 

a) debts contracted to buy goods 
considered as necessities of life such as 
clothes and heating oil; 

b) alimony or support of child or 
spouse; 

c) fines or penalties imposed by a 
court; 

d) debts obtained by fraud or 
fraudulent misrepresentations. 


H@ Offences 


The bankruptcy process is inten- 
ded to provide financial rehabilitation to the 
debtor. However, the bankrupt must fulfill 
his or her obligations and behave in a fair 
manner with his or her creditors. If found 
guilty of any of the following offences, a 
bankrupt is liable under the Bankruptcy 
Act to imprisonment or fine: 

a) failure to perform the previously 
mentioned duties as a bankrupt; 

b) fraudulent disposal of assets 
before or after bankruptcy; 

c) failure to answer fully and truth- 
fully all questions when examined under 
oath; 

d) false declarations regarding as- 
sets or liabilities; 

e) destruction or concealment of 
books or documents relating to property or - 
affairs; 

f) obtainment of property or credit 
by false representation during the period of 
12 months prior to the bankruptcy and 
until the date of discharge; and 

g) starting a new business or 
obtaining credit in excess of $500 other 
than for necessities of life, without dis- 
closure of undischarged bankrupt status. 


@ Note: 


1) This pamphlet is for the con- 
sumer and provides general information 
only. For information on the consequences 
and effects of a business bankruptcy and/or 
a specific financial problem, one should 
seek professional advice (i.e. from a 
trustee, a lawyer, an accountant). 

2) Should you have any question 
regarding the content of this pamphlet, 
please contact the Bankruptcy Branch of 
Consumer and Corporate Affairs Canada 
at: 


Digitized by the Internet Archive 
in 2023 with funding from 
University of Toronto 


https://archive.org/details/31/761117095539 
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